
**Note: This document should be used as a companion to The Vino & Veritas Society video case study for 
July 2021 found in the Library section on vinoandveritassociety.com** 

The premise of typical statutory laws in the United States, such as criminal and tort laws, is 
individual freedom rooted in mutual civic trust: A citizen is free to do what he pleases 
unless and until he violates the rights of others, or causes some kind of noncriminal 
damage to someone else or does something (such as violates the terms of a contract) for 
which he can be civilly sued. 

After a citizen has criminally or civilly injured someone else, criminal laws offer punishments 
and civil laws offer remedies.  

Regulations, however, are strikingly different from traditional statutory laws. The premise 
of regulations is not individual freedom. The premise of regulations is suspicion, distrust, 
and government supervision. You, as an individual citizen, are too malicious, too nefarious, 
or simply too stupid and incompetent, to be trusted to make your own decisions freely.  

The assumption behind all regulations is that each individual citizen will do something 
purposefully harmful, or irresponsibly damaging, sooner or later, so rather than wait for a 
wrongful action, regulations control citizens before they have caused any harm to anyone.  

As just one example: In many different industries, there are staggering, often insuperable 
costs and burdens of complying with regulations before the doors of a new business are even 
opened. A business owner literally has had no opportunity to hurt anyone with her business 
because she has yet to open her business, but that does not stop government bureaucrats 
from regulating what she does. 
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Example: 

According to the National Association of Home Builders (NAHB), regulations 
imposed by all levels of government account for $93,870, or 23.8 percent of the 
current average sales price ($397,300) of a new single-family home in 2021. 

Of the $93,870 figure, $41,330 is attributable to regulation during development, and 
$52,540 is due to regulation during construction. 

(Here’s more information on the costs of regulations for businesses, for those 
interested.) 

Regulations are unworthy of free, self-governing citizens. This case study will explore the 
distrusting and condescending premises of regulations by contrasting them with 
constitutional, statutory laws. It will conclude with suggestions for applying this case study 
to several different subjects that are prominent in our politics and culture today. 

1. Laws v. Regulations: Elected Legislators and Unelected Bureaucrats 
2. Laws v. Regulations: Presumed Innocent or Presumed Guilty? 
3. Laws v. Regulations: Burden of Proof 
4. Trusting Fellow Citizens, Distrusting Government 
5. Suggestions for Reframing Public Discussions about Regulations 
6. Discussion Questions 

1. Laws v. Regulations: Elected Legislators and Unelected Bureaucrats 

Everyone who remembers the old Schoolhouse Rock video knows how a bill becomes a 
law: A majority of the elected members of the House of Representatives and a majority of 
Senators vote in favor of the bill, which is then typically signed by the elected President of 
the United States. And the bill becomes a law. 
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https://www.worldpropertyjournal.com/real-estate-news/united-states/washington-dc-real-estate-news/real-estate-news-national-association-of-home-builders-nahb-regulatory-costs-to-new-home-prices-in-2021-chuck-fowke-government-regulations-for-homebui-12511.php
https://www.uschamberfoundation.org/smallbizregs/
https://www.youtube.com/watch?v=FFroMQlKiag


The process of making laws is similar within state governments: Elected legislators vote for 
a bill, which is then usually signed by an elected governor.  

At both the federal and state levels, those empowered to create laws are elected by those 
to whom the laws will apply. This is an important check on government power. If elected 
legislators and government executives (like the President or state governors) create laws 
that are unwise, unjust, or unconstitutional, citizens have an effective recourse at the next 
election: They can vote others into office, thereby removing from office those elected 
officials who were responsible for the bad laws. 

Regulations, however, are not passed by any elected representatives or officials. 
Regulations are issued by unelected bureaucrats who cannot be removed from positions of 
government power in the next election. 

This is deeply problematic because while regulations are not, technically, laws—they’re 
neither voted on by elected legislators nor signed by an elected executive—regulations have 
the power of law when enforced by government agents and adjudged in courts (quasi-
judicial administrative hearings). Regulations are binding on citizens—regulations prohibit 
citizens from doing certain things, and command citizens to do other things—as if they 
were laws. Yet, regulations are not laws! 

For ordinary citizens, in the course of ordinary civic life, violating a regulation is no different 
than violating a law. A citizen can be fined, punished, even imprisoned, for both. Only with 
laws, however, can the authors be held accountable by voting citizens. The bureaucrats 
who issue regulations are outside the scope of elections, usually enjoying something 
approximating life-tenure (it is typically very difficult to fire unelected bureaucrats). 

2. Laws v. Regulations: Presumed Innocent or Presumed Guilty? 

The premise of typical, statutory laws—both civil and criminal—is that a citizen is presumed 
to be innocent until someone proves that he is guilty of some illegal wrongdoing.  
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Whether it is a case involving civil or criminal laws, the laws command action only after it 
has been proven that someone has acted criminally or has acted in ways that make them 
accountable to civil laws.  

The premise of regulations, however, is that a citizen is presumed to be guilty unless and 
until he proves that he is not guilty. The process of proving one’s own guiltlessness, in the 
realm of regulations, is called: compliance. 

Failure to be in compliance, just once, will likely result in the government punishing you, 
perhaps harshly, as if you had been convicted for some criminal offense or found by a civil 
court to have caused great harm to someone. You might be fined by the government, or 
your business might be shut down, or worse, not because you violated anyone’s rights, but 
simply because you did not prove your innocence to the satisfaction of government 
bureaucrats by being in compliance.  

The entire premise of regulations is that you, the citizen, are presumed to be guilty until 
you are proven not to be guilty. 

3. Laws v. Regulations: Burden of Proof 

In the case of civil and tort laws, the burden of proof is on the person accusing someone 
else of causing damage or violating a contractual agreement. The accuser must prove in 
civil court that the other person actually did what he is accused of doing.  

If you, for example, sue someone for failing to do some work they contractually agreed to 
do, the burden will be on you to demonstrate what the contractual agreement was and that 
the work was not done in the way it was agreed to be done.  

In the case of criminal laws, the burden of proof is on the government. The government 
must prove—usually beyond a reasonable doubt—and usually in front of a jury—that the 
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citizen accused of violating the government’s criminal laws actually did violate the 
government’s criminal laws.  

Whether a person accused of crimes actually committed those crimes or not, he walks free 
if the government cannot prove that he committed those crimes. That is why the verdicts 
are either “guilty” or “not guilty” in criminal cases. There is no verdict of “innocent.” The 
government either proves that a person is guilty of a crime, or the government fails to 
prove that a person is guilty of a crime. 

With regulations, however, the burden of proof is upon you, the individual citizen. You must 
prove your own guiltlessness. Further, in the realm of regulations, a citizen does not prove 
himself guiltless merely once, or twice, or three times. The process of proving one’s own 
guiltlessness to unelected bureaucrats and regulators—the process of compliance—is an 
endless process.  

As every business owner knows, being in compliance last reporting period means nothing 
for the next reporting period. You must prove your guiltlessness by being in compliance over 
and over and over, without end. 

4. Trusting Fellow Citizens, Distrusting Government 

It should be apparent by now that regulations are rooted in civic distrust and suspicion. 
Regulations are proper for citizens who either believe fellow citizens are malevolent and 
out to get them, or are incompetent, stupid, and unable to make their own decisions, and 
want to control each other. 

Regulations have no place in a regime of liberty.  

Freedom, after all, requires that citizens trust one another enough to recognize and respect 
the natural rights of each to govern himself, that each is and should be free to make his 
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own choices in life, including how to use one’s own property, run one’s own business, and 
raise one’s own children.  

Mutual civic trust emerges naturally when free citizens are virtuous, responsible, and 
therefore trustworthy. That trust is the foundation for just civil and criminal laws, the 
premise of which is individual freedom.  

The mutual trust free citizens should extend to one another, however, does not apply to 
those who hold the levers of government power for this simple reason: Free citizens have 
no legal power to control fellow citizens or confiscate their property, but those in 
government do. 

When it comes to power-hungry politicians, Thomas Jefferson warned in 1798, “let no more 
be heard of confidence in man.” Rather, he implored,  we should bind them down from 
mischief “by the chains of the constitution.” 

Wise and free citizens trust each other while they’re highly suspicious and distrusting of those 
in government. The reason is simple: Ordinary citizens have no legal power to take liberty or 
property from other citizens. Those in government, do.  

This our challenge today. We are upside down, turned around, regarding who we should 
trust and distrust. We now have many millions of citizens who are highly suspicious and 
distrusting of each other while they place all their trust in government. And nowhere is the 
distrust in fellow citizens and trust in government more apparent than in the millions of 
pages of regulations now enforced by the federal and state governments.  

Think of it—and talk about it with others—in terms of personal relationships. Everyone 
knows that trust is indispensable for any kind of relationship, be it personal, professional, 
or romantic. No one wants to be in a relationship that revolves around suspicion and 
distrust. Yet, that is now the relationship we have as citizens with our own government. 
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It is time we as citizens reclaim the mantle of trust—trust in fellow citizens and trust in 
freedom. Let us encourage one another to be virtuous, responsible, and worthy of each 
other’s trust. Let us ignore progressive fearmongers who sow division, distrust, and 
suspicion among us.  

Like the brave souls of 1776 who had the courage to trust one another with their lives and 
everything else of value to them—when their own future seemed ominous—let us muster 
the inner strength to live and let live as free fellow citizens while we deny power to those 
most desperate to control us.  

Let us reject the idea of regulations as unworthy of virtuous, productive, free people. Let us 
insist that we become a nation of laws, not regulations, premised upon the natural freedom 
of each and every citizen who lives responsibly under the laws. (NOTE: See the TRUST 
flashcard attached at the end of this case study document.) 

5. Suggestions for Reframing Public Discussions about Regulations 

• When any progressive politician proposes more regulations, ask him: “Why do you 
distrust the American people so much? Why are you so suspicious of them?” How 
does that change the conversation? Can you turn the focus in political discussions 
from progressives claiming to protect us through regulations to progressives 
defending themselves against accusations of be being distrustful, suspicious, 
controlling little people? 

• Progressives seem confident that many Americans, especially racial minorities and 
other politically-preferred groups, are incapable of accomplishing goals, being 
productive, and making their own choices without the guidance of progressive 
regulations. Practice asking progressive politicians: “Why are you so arrogant and 
condescending to assume that your fellow citizens cannot run their own businesses, or 
raise their own families, or make their own choices, without regulations from you?” 
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6. Discussion Questions 

1. Start with the premise of regulations—that fellow citizens are either too malicious, or 
too stupid and incompetent, to be trusted with governing themselves—and apply it to 
racial minorities, healthcare, homelessness in America. 

• Does the premise of regulations account for race-based government 
preferences, perks, and subsidies? 

• Does the premise of regulations account for Obamacare and the general state of 
healthcare and health insurance in America today? 

• Does the premise of regulations account for government programs and 
regulations that have incentivized more homelessness in American cities? 

2. What regulations require compliance regardless of whether you or your businesses 
have actually harm anyone or not? What is your opinion of that? Is the problem one 
bad regulation? Or is the problem the very idea and design of regulations? 
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